
The Law 
--OF WESTERN 

The voice of the legal profession in Western Australia 

25 September 201 5 

Hon Robyn Mcsweeney MLC 
Chair 
Standing Committee on Legislation 
Parliament House 
PERTH WA 6000 

Email: lclc@parliament. wa. gov. au 

Dear Chair 

INQUIRY INTO BELL GROUP COMPANIES (FINALISATION OF MATTERS AND 
DISTRIBUTION OF PROCEEDS) BILL 2015 

On behalf of the Law Society of Western Australia, I thank you for the invitation by 
letter dated 17 September 2015 to provide a written submission to the inquiry Into 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 
(Bill) . 

In June this year the Law Society made a submission to the Treasurer opposing the 
Bill. It is the Law Society's view that the Bill is objectionable. The Law Society 
supports its withdrawal to allow the division of the proceeds of the Bell litigation to be 
undertaken according to existing and established law. 

The Society has not since changed its views. Enclosed is a copy of the Law 
Society's submission to the Treasurer which details the Law Society's concerns with 
the Bill. 

To assist the Standing Committee with its deliberations, I also enclose: 
• Western Australian Bar Association and Australian Bar Association joint 

Media Release dated 3 June 2015; and 
• Law Council of Australia, Business Law Section letter to the State Solicitor 

dated 16 June 2015. 

The Law Society would like to appear before the Standing Committee hearings in 
October however at the time of writing is unable to provide details and will confirm 
these next week. 

Yours sincerely 

Elizabeth Needham 
President 

Level 4, 160 St Georges Terrace Perth WA 6000, DX 173 Perth 
Telephone: (08) 9324 8600 Facsimile: (08) 9324 8699 

Email: info@lawsocietywa.asn.au Website: www.lawsocietywa.asn.au 

Please address all correspondence to The Law Society of Western Australia PO Box Z5345, St Georges Terrace Perth WA 6831 
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The Law 
-- OF W E STERN 

The voice of the legal profession in Western Australia 

3 June 2015 

Hon Dr Mike Nahan MLA 
Treasurer 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Dear Treasurer 

BELL GROUP OF COMPANIES (FINALISATION OF MATTERS ANO 
DISTRIBUTION PROCEEDS) BILL 2015 

I write regarding the Government's recently announced Bell Group Companies 
(Finalisation Of Matters And Distribution Proceeds) Bill 2015 (Bell Legislation). 

The Law Society wishes to record its concern with some of the key aspects of the 
Bell Legislation for the following_ reasons. 

1. The rights of the remaining Bell Group creditors exist under an established 
legal regime, which is capable of resolving the disputes between them. The 
Bell Group creditors have also organised their affairs in accordance with that 
regime. It would be contrary to the Rule of Law for legislation such as the 
proposed Bell Legislation to trammel those existing rights. 

2. While the Government considers the circumstances of the Bell Group litigation 
justify the approach it has adopted with the Bell Legislation, the Society 
opposes any law that removes or compulsorily acquires a person's property or 
commercial rights without just compensation. Government action and 
legislation that has this result is unjust. 

3. The legislation provides that the Authority that it establishes may seek advice 
from the State Solicitor. The State Solicitor is arso the advisor to the Insurance 
Commission of Western Australia as creditor and the State Government in 
seeking to implement the Bell Legislation. The Society considers this approach 
places the State Solicitor in a position of an actual conflict of interest. These 
arrangements should be re-assessed. 

4. The Society has always opposed and in the case of the Bell Legislation 
continues to oppose the creation of criminal offences with retrospective 
operation. In this regard, the Bell Legislation is contrary to the Rule of Law and 
the requirement that a person be able to ascertain the law that applies to them 
at any given time and not be punished for conduct that they could not have 
known was criminal at the time of undertaking such conduct. I draw your 
attention to the Law Council of Australia's Rule of Law Principles policy 

Level 4, 160 St Georges Terrace Perth WA 6000, DX 173 Perth 

Telephone: (08) 9324 8600 Facsimile: (08) 932.4 8699 

Email: info@lawsodetywa.asn.au Website: www.lawsocietywa.asn.au 
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statement1 and note the Commonwealtl1's prohibition on the creation of 
retrospective offences.2 

While the retrospectivity may only apply from the time at which the Bell 
Legislation was introduced into Parliament, this does not provide sufficient 
notice to those it may affect. Nor is it consistent with the above propositions to 
rely upon a mere introduction of the Bell Legislation into Parliament, where 
such legislation may never be enacted or at least not enacted in the form as ii 
was introduced. 

5. The Society does not, in any event, consider !here is sufficient justification for 
legislation of this type to provide criminal sanction for conduct that is contrary to 
the Bell Legislation. The use of criminal sanction for such commercial issues 
between creditors is particularly punitive, especially where the matters involved 
have arisen over the decades prior to the proposed introduction of such 
criminalisation. This is particularly so where the State Government is, in effect, 
one of those creditors. 

Ultimately, the Society considers the Bell Legislation is objectionable and has the 
potential to seriously damage the reputation of the State as a jurisdiction which is 
free of sovereign risk. The Society urges the State Government to withdraw it and 
allow the division of the proceeds of the Bell litigation to be undertaken according to 
existing and established law. 

Finally, the Law Society is concerned by your characterisation in the press of the 
IItigation around the Bell Group as a "feeding frenzy for lawyers", sentiments that you 
repeated during a radio interview. Such comments imply that in some way, the legal 
practitioners involved have not only unnecessarily prolonged such litigation but also 
that they have done so for their own benefit rather than in the interests of their 
clients. 

Legal practitioners will and should always work to protect the legitimate rights of their 
clients. The Society has no reason to believe ihat the lawyers involved in the Bell 
Group litigation have done anything other than appropriately work to protect their 
client's interests, while always having proper regard for their obligations to the Court. 

1 See http://www.lawcouncil,asn.aunawcouncillimages/LCA-PDF/a-z
docslPolicyStatementRuleoflaw.pdf. The Law Society o!Western Australia is a constituent member and 
I am a director of the Law Council of Australia. 
2 See 
https://www.ag.gov.au/RightsAndProtections/HumanRightslPublicSectorGuidanceSheets/Pages/Prohlblt 
iononretrospectivecriminallaws.aspx 



As such, the Society is concerned that your comments serve to undermine the 
public's confidence in the legal profession and as such the administration of justice in 
this State. For these reasons, your comments are regrettable. 

Yours sincerely 

Matthew Keogh 
President 

cc: The Hon Michael Mischin MLC 
Attorney General 
10th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Ben Wyatt MLA 
Shadow Treasurer 
PO Box4373 
VICTORIA PARK WA 6979 

John Quigley MLA 
Shadow Attorney General 
PO Box2024 
CLARKSON WA 6030 
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Media Release 

3 June 2015 

Bell Group Companies 

(Finalisation of Matters and Distribution of Proceeds) Bi/12015 

The Western Australian Bar Association and the Austral ian Bar Association are concerned 

about four aspects of the Bell Group Companies (Finalisation of Matters and Distribution of 

· Proceeds) Bill 2015 (the "Bill") introduced into the Western Australian Parliament on 6 May 

2015. 

The first is that the Bill seeks to prevent the cmTently applicable corporations legislation from 

applying to The Bell Group Ltd ("TBGL") and its subsidiaries. The Bill seeks to remove the 

distribution of TBGL's property from the existing, applicable 1egislation and place it with a 

government appointed Administrator. 

The second is that under the currently applicable corporations legislation the determination of 

rights to the property of TBGL is within the power of courts. The Bill removes this and 

places the detennination of rights wholly within the power of the State Executive 

Government. The Executive is not required to follow the otherwise applicable corporations 

legislation in making any determination. The Executive is not required to provide any reasons 

for its decisions and is not required to give any party procedural fairness in that 

determination. The Bill provides for very limited review of the determinations made by the 

Executive. 
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The third is that each of the above measures is intended to operate to alter the law which has 

been in force during the course of the Bell litigation. The Bill has, effectively, retrospective 

application. Indeed, by way of example, the Bill provides that certain agreements entered into 

previously are now void, and are taken to have always been void. 

The fourth is that the Bill creates apparently wide rangmg offences (with significant 

penalties) which may criminalise any legal challenge to the validity of the Bil l if it is enacted. 

For example, it appears that a person, including a lawyer, who seeks to overturn the 

legislation in a court may be guilty of taking a course of action for the purpose of defeating 

the Bill, and so become liable to a fine of $200,000 or imprisonment for five years, or both. 

Each of the above matters is concerning as it represents the overturning of existing rights and 
. . . . 

the by-passing of established legislation and the position of the courts. Rather, the Bill 

replaces them by Executive processes which erode the rule of law, and are conducted without 

transparency and without the protections which the law currently provides. 

Media inquiries: Fiona McLeod SC, President, Australian Bar Association 
P: (03) 9225 8708 E: fincleod@vicbar.com.au 

Matthew Howard SC, Vice President, Western Australian Bar Association 
P: (08) 92200444 E: mdhoward@ l 9tbc.com.au 



The State Solicitor 
Level 16, Westralia Square 
141 St Georges Terrace 
PERTH WA 6000 

Law Council 
OF AUSTRALIA 

Business Law Section 

Via email : p.evans@sso.wa.gov.au 16 June 2015 

Attention: Paul Evans 

Dear Sir, 

Bell Group of Companies (Finalisation of Matters and Distributions of Proceeds) Bill 
2015 

1. I refer to the WA State Government's recently announced Bell Group Companies 
(Finalisation of Matters and Distribution Proceeds) Bill 2015 (Bell Legislation). 

2. This letter has been prepared jointly by the Corporations Committee and the 
Insolvency and Reconstruction Law Committee of the Business Law Section of the 
Law Council of Australia (BLS). 

3. Representatives of the BLS who attended the meeting at your offices with yourself 
and representatives of the Insurance Commission of Western Australia (ICWA) 
have asked me to express their thanks for that meeting. That meeting provided the 
BLS representatives attending with a practical insight to the background leading up 
to the introduction of the Bell Legislation. In particular, it provided the BLS 
representatives with an understanding of the various matters of particular concern 
to ICWA, which have led to ICWA to seek to have the Bell Legislation prepared 
and introduced to the WA Parliament. 

4. I refer to the comments made by the Law Society of Western Australia in its letter 
to the State Treasurer dated 3 June 2015, and also the statements made by the 
WA Bar Association and the Australian Bar Association in their joint media release 
dated 3 June 2015, both raising serious concerns in relation to the Bell Legislation. 
The BLS shares those concerns and endorses the comments made by the Law 
Society of Western Australia and the WA Bar Association and the Australian Bar 
Association in those communications. 

5. The BLS would also like to comment regarding the timing of the introduction of the 
legislation. The BLS acknowledges that the Bell Group litigation, involving two 
major banking groups who brought proceedings against the liquidator for a period 
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of approximately 16 years, did indeed involve complex legal issues and resulted in 
protracted litigation. However, the particular circumstances that the Bell 
Legislation seeks to address do not concern those parties, or those proceedings. 

6. The BLS understand that: 

(a) the $1.7 billion arising from the litigation settlement was paid into the 
liquidator's account on 27 June 2014; 

(b) subsequently, debate arose amongst the remaining major creditors 
regarding the proper distribution of those funds according to the law; 

(c) ICWA has commenced proceedings seeking orders in relation to the 
construction and operation of the funding agreements. 

These matters have apparently occurred within a nine month period and the 
proceedings referred to above are still in progress. It does not seem to the BLS, 
as observers of the proceedings, that the current matters that are at issue between 
the funding creditors and that are before the Courts are so exceptional as to give 
rise to a need for legislation as extraordinary as the Bell Legislation (and creating a 
dangerous precedent for future and other governments to cite). 

It is concerning to the BLS that the Bell Legislation, as a template, provides for the 
expropriation of the property by, and to, the State. Further, it provides for the 
voiding of private contracts in circumstances where one of the parties to the 
contracts is, in effect, the State itself. One the face of it and, as a precedent, this 
template could be used in any legal proceedings (actual or potential) involving the. 
State, or any State body. This squarely raises rule of law and sovereign risk 
concerns and potentially adversely affects the reputation of Western Australia as a 
jurisdiction where the State observes and respects private contractual and 
proprietary rights. The BLS notes your position that there is a sovereign risk 
associated with a failure to have a system that allows a timely resolution of 
disputes. Nonetheless, for the reasons outlined in this letter, the BLS is concerned 
that the Bell Legislation, in its current form, raises serious sovereign risk issues. 

The Bell Legislation, by its nature, undermines confidence in the judicial process 
by removing the matter from the courts and the arbitral process. It is an attack on 
the separation of powers and the rule of law by putting matters that are being dealt 
with by the courts into the hands of the executive and to compound the concern, 
putting a matter in the hands of the executive when one of the parties is in effect 
the State of Western Australia. The Crown (legislative, executive and judiciary are 
the 'source and fountain of justice') and the 'State', as party to litigation, should act 
with complete propriety, fairly and in accordance with the highest ethical 
standards. 

7. The BLS also asks whether options other than the Bell legislation in its current 
form have been considered. For instance rather than a model which involves 
expropriation, is it possible to use a model which would give finality to future 
proceedings by giving legislative force (should that be necessary) to an agreement 
between the parties and preventing future claims? For example: 
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(a) Is it possible to delay introducing the legislation to see if an agreement 
between the parties can be reached, following which there could be 
legislation to give effect to that agreement and impose a time limit on 
bringing claims in Western Australia? 

(b) Has consideration been given to the possibility of implementing a deed (or 
deeds) of company arrangement approved by a majority of creditors which 
could determine the distribution of the available funds and provide for the 
release of a ll residual claims? If extending the application of the provisions 
of Part 5.3A of the Corporations Act 2001 (Cth) to a pre-1993 winding up is 
an issue, the BLS does not oppose, in principle, the application of post-
1993 insolvency law to facilitate a resolution of the matters in issue. 

8. As a Section of the Law Council of Australia, the BLS evaluates proposed 
government legislation based on the Law Council's Policy Statement on Rule of 
Law Principles 1 The BLS is concerned that the Bell Legislation represents a 
significant departure from those Rule of Law Principles in a number of respects. 
refer you in particular to the following provisions from the relevant Policy 
Statement: 

(a) Principal 1a- Legislative Provisions which create criminal or civil penalties 
should not be retrospective in their operation - The Bell Legislation 
conta ins serous criminal penalties, notably the proposed sections 47 to 49, 
wh ich are deemed under sub-section 2(2) to have come into operation on 
the day before the Bell Leg islation was introduced to the Legislative 
Assembly; 

(b) Principal 1b- The intended scope and operation of offence provisions 
should be unambiguous and key terms should be defined. Offence 
provisions should not be so broadly drafted that they inadvertently capture 
a wide range of benign conduct and are thus overly dependent on policy 
and prosecutorial discretion to determine, in practice what type of conduct 
should or should not be subject to sanction - I refer to the concerns raised 
at paragraph 9 below in relation to the proposed section 47; 

(c) Principal 2a - Everyone is entitled to equal protection before the law and 
no one should be conferred with special privileges - in removing the matter 
from the courts, the Bell Legislation potentially has the effect of advancing 
the position of ICWA (in effect, the position of the State) at the expense of 
the other creditors; 

( d) Principal 6b - The use of executive power should be subject to meaningful 
parliamentary and judicial oversight, particularly .... . powers to seize 
property .... Mechanisms should be in place to safeguard against misuse or 
overuse of executive powers - The Bell Legislation expropriates property 
and voids all existing funding arrangements between the liquidator and the 
various other parties. The BLS notes that, in reliance upon those funding 

1 See htto://www.lawcouncil.asn.au/lawcouncil/imaLCAges/-PDF/a-z-docs/PolicyStatementRuleoflaw.pdf 
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arrangements, the parties have paid large amounts to support the litigation, 
enabling the liquidator to recover a fund of $1.7 billion. Those contracts 
are, by the terms of the Bell Legislation, to be avoided and replaced by the 
unfettered discretion of the Administrator. By virtue of the proposed 
section 67, there are no rights of review; 

(e) Principal 6d- Executive decision making should comply with the principles 
and natural justice and be subject to meaningful judicial review- By virtue 
of the proposed section 67, there are no rights of judicial review and the 
rules of natural justice are expressly excluded. 

9. I understand that when representatives of the BLS met with you on the 25'" May 
2015, they raised with you concerns which had been expressed by various 
committee members with regard to the content of section 47 of the Bell Legislation 
in particular. The concern is that broad drafting of this section could potentially 
capture activities which are expected as ordinary and legitimate expression of free 
speech in our democracy, such as, for example: 

(a) the preparation or signing of any petition to the Parliament urging that the 
Bell Legislation not be passed; 

(b) briefing the media to write or speak about the implementation of the Bell 
Legislation; 

(c) lobbying members of parliament to oppose or not to vote for the Bill; 

(d) lobbying members of parliament to seek amendments to the Bill; 

(e) lobbying the State Government not to introduce the Bell Legislation into the 
Parliament or the Opposition to speak against the passing of the Bell 
Legislation, or aspects of it. 

I understand from your response given at that meeting that it is your position that 
the reference in section 47 to the "operation of the Act or the achievement of its 
objects" is intended to be interpreted as a reference only to distribution of the fund 
in accordance with the Bell Legislation. The BLS considers that the current 
wording of the proposed section 47 has the potential to go much further than this 
intention and formally requests that your consideration be given to a proposed 
amendment to expressly preserve a right of free speech in relation to the Bell 
Legislation. 

10. The BLS understands that the Bell Legislation has been drafted with a view to 
addressing what are considered to be extraordinary and exceptional 
circumstances. Without expressing a view on this matter, the BLS notes that an 
opportunity to make the extraordinary and exceptional nature of the Bell 
Legislation known in the form of the legislation itself, the explanatory memorandum 
or the (partially heard) second reading speech has not been made. It cannot be 
assumed that parties examining the legislation in force or contemplated in the 
Western Australian jurisdiction will be familiar with the particular circumstances 
that gave rise to this legislation. Indeed, the length of time which has elapsed 
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within the State since the "WA Inc" events may mean that many persons resident 
within the State do not have any detailed personal knowledge of the same. 

11 . The BLS considers it important to mitigate any damage to the reputation of the 
jurisdiction that the Bell Legislation has the potential to cause from a sovereign risk 
perspective. The BLS therefore requests, should the State Government decide to 
proceed with the Bell Leg islation, that a revised explanatory memorandum be 
issued and that the balance of the second reading speech clearly articu lates that 
the Bell Leg islation is unique and has been introduced solely for the purposes of 
addressing the particular circumstances in question. In particular, the point needs 
to be clearly made that it is not intended to form a model for any future legislation. 

12. If you wish to discuss any aspect of this letter with the BLS, please do not hesitate 
to contact the Chair of the Corporations Committee, Bruce Cowley, on 07 3119 
6213 or via email: bruce.cowley@minterellison.com or the Chair of the Insolvency 
and Reconstruction Law Committee, Michael Lhuede, on 03 8665 5506 or via 
email: mlhuede@piperalderman.com.au. 

Yours faithfully, 

John Keeves, Chairman 
Business Law Section 

cc The Hon Michael Mischin MLC 
Attorney-General 
101

h Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

The Hon Dr Mike Nahan MLA 
Treasurer 
141

h Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Mr John Quigley MLA 
Shadow Attorney-General 
P 0 Box 2024 
CLARKSON WA 6030 

Mr Ben Wyatt MLA 
Shadow Treasurer 
P 0 Box 4373 
VICTORIA PARK WA 6979 
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